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WHIPPLE J

The defendant Christopher Pell was charged by grand jury indictment with

second degree murder a violation of LSA R S 14 30 1
1

He pled not guilty The

defendant filed a motion to suppress the confession and following a hearing on

the matter the motion was denied The matter proceeded to trial and the

defendant was found guilty by a unanimous jury He was sentenced to life

imprisonment at hard labor without the benefit of parole probation or suspension

of sentence The defendant now appeals designating one assignment of error We

affirm the defendant s conviction and sentence

FACTS

The defendant and the victim his wife Janah separated because of marital

problems Janah obtained a protective order against the defendant and went to live

with her parents On April 4 2007 the victim was working at a Popeye s

restaurant in Walker Louisiana in Livingston Parish The defendant who had

purchased a 9mm handgun that day from a pawn shop in Denham Springs walked

into Popeye s began arguing with the victim and shot her one time in the right

side of her neck All of the patrons and employees fled from the restaurant except

employee Toni Harrell The victim stumbled to the back of the restaurant

screaming for help The defendant followed her Toni grabbed a fire extinguisher

and threatened to hit the defendant with it The defendant ignored Toni and put his

gun down Toni grabbed the gun ran outside and told the other employees she

had the gun The defendant and the victim were still inside Popeye s The

defendant then pulled out a knife and slashed the victim s neck several times

cutting her larynx windpipe carotid artery and jugular vein The victim died

from her wounds

1 Second degree murder is an amended charge The defendant was originally charged
with first degree murder
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The defendant ran out of the back of Popeye s and threw the knife into a

ditch However the police later recovered the knife The defendant fled through

the field behind Popeye s and into the woods About three hours later the police

found the defendant lying down in the woods in thick brush He was taken to the

detective s office where he was Mirandized2 and interviewed by Detective Chuck

Watts an officer with the Livingston Parish Sheriffs Office In an audiotaped

statement the defendant confessed to shooting and stabbing the victim

ASSIGNMENT OF ERROR

In his sole assignment of error the defendant argues the trial court erred in

denying the motion to suppress his confession Specifically the defendant

contends that although Detective Watts Mirandized him prior to the defendant

giving a recorded statement Detective Watts first obtained an unrecorded

statement from him prior to being Mirandized

Trial courts are vested with great discretion when ruling on a motion to

suppress Consequently the ruling of a trial judge on a motion to suppress will not

be dist rbed absent an abuse of that discretion
3

State v Long 2003 2592 p 5

La 9 9 04 884 So 2d 1176 1179 cert denied 544 U S 977 125 S Ct 1860

161 L Ed 2d 728 2005

Before a confession can be introduced into evidence the State must

affirmatively show that it was free and voluntary and not made under the influence

of fear duress intimidation menaces threats inducements or promises LSA R S

15 451 The State must also establish that an accused who makes a confession

during custodial interrogation was first advised of his Miranda rights Miranda v

Arizona 384 U S 436 444 445 86 S Ct 1602 1612 16 L Ed 2d 694 1966

2See Miranda v Arizona 384 U S 436 86 S Ct 1602 16 L Ed 2d 694 1966
3In determining whether the ruling on defendants motion to suppress was correct we are

not limited to the evidence adduced at the hearing on the motion We may consider all pertinent
evidence given at the trial ofthe case State v Chopin 372 So 2d 1222 1223 n2 La 1979
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Since the general admissibility of a confession is a question for the trial court its

conclusions on the credibility and weight of the testimony are accorded great

weight and will not be overturned unless they are not supported by the evidence

See State v Patterson 572 So 2d 1144 1150 La App 1st Cir 1990 writ denied

577 So 2d 11 La 1991 The trial court must consider the totality of the

circumstances in determining whether or not a confession is admissible State v

Hernandez 432 So 2d 350 352 La App 1st Cir 1983 The direct testimony of

the interviewing police officer can be sufficient to prove a defendant s statement

was freely and voluntarily given See State v Sims 310 So 2d 587 589 90 La

1975 State v Washington 540 So 2d 502 507 08 La App 1st Cir 1989

In his brief the defendant contends that the testimony of Detective Watts at

the motion to suppress hearing indicated Detective Watts conducted a pre

interview and obtained a confession from him prior to informing him of his

Miranda rights In support of this contention the defendant cites the following

testimony of Detective Watts during cross examination at the motion to suppress

hearing

Q Did y all have any type of general conversation before you started
the formal interview process
A Sure

Q I mean do you remember any of the topics generally that y all

would have discussed
A The same topics that was sic basically recorded

The defendant concludes in his brief that the foregoing testimony reflects

Detective Watts had already obtained a confession from him immediately before

he was advised of and waived his Miranda rights and then gave a recorded

statement According to the defendant there was no indication that there was any

pause between the unwarned phase of questioning and the warned phase In

support of his contention that the trial court erred the defendant relies on Missouri

v Seibert 542 U S 600 124 S Ct 2601 159 L Ed 2d 643 2004 In Seibert the
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Court addressed the police protocol involving custodial interrogation where no

warnings of the rights to silence and counsel were given to the suspect until

interrogation produced a confession and where following such a confession the

interrogating officer would provide the Miranda warnings and lead the suspect to

cover the same ground a second time with the second statement recorded The

plurality Seibert Court held that because this midstream recitation of warnings

after interrogation and unwarned confession could not effectively comply with

Miranda s constitutional requirement a statement repeated after a warning in such

circumstances is inadmissible Seibert 542 U S at 604 05 124 S Ct at 2605 06

In both the motion to suppress hearing and the trial Detective Watts

testified that he informed the defendant of his Miranda rights The defendant

signed a rights form wherein he agreed to waive his rights and consent to

questioning There was little questioning at either the hearing or the trial about any

unrecorded conversation between the defendant and Detective Watts However

while it is not entirely clear from the brief above mentioned colloquy at the

motion to suppress hearing whether the defendant gave a pre Miranda unrecorded

confession we find the record in its entirety and exhibits indicate the defendant did

not make an unrecorded confession prior to being Mirandized

Detective Watts testified at the motion to suppress hearing and the trial that

he advised the defendant of his Miranda rights on April 4 2007 at 6 45 p m The

rights form admitted into evidence at both the motion to suppress hearing and the

trial indicates the defendant was advised of his rights and waived those rights on

April 4 2007 at 6 45 p m At trial a DVD audio of the defendant s confession

wherein he admitted to shooting and stabbing the victim and a transcript of that

confession were admitted into evidence The time at which Detective Watts began

interviewing the defendant wherein he confessed was 7 07 p m Thus there was

only a twenty two minute period between the time the defendant signed the form
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waiving his rights and the time he gave the taped statement It appears that this is

actually the time period where following his being Mirandized the defendant

discussed the killing with Detective Watts prior to being recorded This would

explain why when asked if he remembered the conversation before starting the

formal interview process Detective Watts responded that it was basically the

same topics recorded There is nothing in the record to suggest that Detective

Watts prior to Mirandizing the defendant had any conversation with him

regarding the killing

Moreover we note the defendant was advised of his rights immediately

following his apprehension and prior to any custodial interrogation Deputy

Brandon Ashford with the Livingston Parish Sheriffs Office testified at trial that

he and his canine unit along with another officer and a canine unit tracked and

found the defendant hiding in the woods As they were taking the defendant into

custody and handcuffing him the defendant stated without being questioned that

he was sorry and that he did not mean to do it The defendant was then advised of

his rights escorted out of the woods and placed into a patrol car

Further even if the defendant s confession had been improperly admitted at

trial such an admission would have constituted harmless error The admission of

an involuntary confession is a trial error similar in both degree and kind to the

erroneous admission of other types of evidence which must be reviewed to

determine whether the error was harmless State v Leger 2005 0011 pp 39 40

La 710 06 936 So 2d 108 139 40 cert denied 549 U S 1221 127 S Ct

1279 167 L Ed 2d 100 2007 Louisiana Code of Criminal Procedure article

921 states that a judgment or ruling shall not be reversed by an appellate court

because of any error defect irregularity or variance which does not affect

substantial rights of the accused Our supreme court has adopted the federal test

refined in Sullivan v Louisiana 508 U S 275 279 113 S Ct 2078 2081 124 L
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Ed 2d 182 1993 in determining whether harmless error has occurred State v

Maise 2000 1158 La 115 02 805 So 2d 1141 1148 The pertinent inquiry to

determine if a trial error is harmless is not whether in a trial that occurred without

the error a guilty verdict would surely have been rendered but whether the guilty

verdict actually rendered in this trial was surely unattributable to the error Maise

805 So 2d at 1148

At trial the State presented overwhelming evidence of the defendant s guilt

Testimony and evidence submitted at trial establishes that the defendant purchased

a Kel Tec 9mm handgun and a box of 9mm cartridges from Pelican Pawn in

Denham Springs on April 4 2007 the day of the shooting The defendant had

been dropped off at Wal Mart just prior to going to Popeye s He placed the gun

and the box of cartridges inside a Wal Mart bag The defendant entered Popeye s

with the gun and shot the victim A Popeye s employee testified she grabbed the

gun when the defendant put the gun down in the back of the restaurant The gun

was seized by the police and submitted to the crime lab The knife the defendant

used to stab the victim was also seized by the police The gun introduced at trial as

the gun used to shoot the victim was the same Kel Tec 9mm bought by the

defendant on the day of the shooting A crime lab report submitted into evidence

indicated the defendant s fingerprints were found on the box of cartridges and the

Wal Mart bag More importantly four eyewitnesses three Popeye s employees

and one Popeye s customer testified at trial that he or she witnessed the defendant

shooting the victim The direct and circumstantial evidence notwithstanding any

confession to the crime clearly established the defendant s guilt Accordingly we

conclude that even had the defendant s confession been improperly admitted at
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trial the guilty verdict actually rendered in this trial would surely have been

unattributable to any such error Sullivan 508 U S at 279 113 S Ct at 2081 4

At the end of his brief the defendant notes that at the sanity hearing

conducted prior to the motion to suppress hearing Dr Jose Artecona a

psychiatrist testified that an IQ test given to the defendant by Dr Salsado

suggested an IQ of 69 which would place him in the mild mental retardation

range According to the defendant he was particularly susceptible to the

question first tactic

Initially we note the testimony at the sanity hearing was used only to

determine whether the defendant was competent to stand trial The trial court

found the defendant had the ability to assist counsel and was competent to stand

trial We also note that Dr Artecona administered to the defendant a Georgia

Court Competency Test which evaluates an individual s understanding of his legal

situation A passing score is 70 The defendant scored an 88 which Dr Artecona

noted was well within the passing range Dr David Hale a clinical psychologist

and clinical neuropsychologist who also testified at the sanity hearing stated that

he gave the defendant a screening measure of organic impairment and that his

score was just below the average range

The issue of the defendant s 69 IQ was not addressed at the motion to

suppress hearing the trial or in the defendant s written motion to suppress filed

with the trial court No expert was called to testify about the defendant s mental

capacity and no documentation regarding the defendant s mental capacity was

submitted into evidence at the motion to suppress hearing or the trial General

questions about mental deficiency were asked at the motion to suppress hearing

4We also note that at trial defense counsel never denied the defendant killed the victim

On the contrary the only defense offered in his opening statement was that the defendant

committed manslaughter instead of second degree murder In his closing argument defense

counsel admitted the defendant killed Janah but asserted the killing was manslaughter because

the defendant had no intent to kill
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but the defendant s IQ in particular was never mentioned or discussed Further no

argument was raised by defense counsel that the confession was improper because

of the defendant s 69 IQ For example at the motion to suppress hearing

Detective Watts was asked on direct examination if there was anything during the

questioning of the defendant that caused him concern that maybe he had some

mental disabilities Detective Watts responded No On cross examination

Detective Watts was asked

And I know you testified when the prosecutor asked you but during
the whole over the whole course of the interview at least the first
one and the general conversation that you had nothing that Mr PeIl

said or the way that he said it would have struck you as evidence of
some type of mental deficiency or defect

Detective Watts responded No sir

Accordingly whether the defendant was susceptible to the question first

tactic because he had a 69 IQ is an issue not properly before this court See LSA

C Cr P art 703 F LSA C Cr P art 841

This assignment of error is without merit

CONVICTION AND SENTENCE AFFIRMED
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